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Abstract

Chosen problems of law implementation in the copi@mary process of building’s
modernization in Poland.

One of the major problems in the contemporary mead building’s modernization in
Poland is the pluralism of different interpretasosf chosen legal terms, existing in the
contemporary building code. Incorrect interpretaticesults in the incorrect application
to the authorities for the proper building permidaas the effect, it causes the lost of
time and money. The article tries to identify sonfethese problems and seeks the
solution to solve them, through the evolutionarnthod of building law creation.

Keywords: law interpretation, building objects’ @tistion and modernization process.

1. INTRODUCTION

One of the key issues in the process of adaptadioth modernization of
buildings is the proper legal classification of filanned works and the ability
to apply adequate procedures for their approvathieysuitable administration
body. The inability to use the law in this areatoe improper interpretation of
the law (or different from the official one, used the authorities granting the
consent - tacit or in the form of an administratileision), results in the loss of
precious time and significant financial resourcébis work shall, therefore,
refer to the issue of application and creation loé faw concerning the
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adaptation and modernization of buildings in Polafde carried out studies
will investigate the question of any necessary gkarin the applicable law and
the directions of new legislation for the proces$ adaptation and
modernization of buildings through a comparativealgsis of the selected
provisions of the law and the ways of their intetption in the practice of
judicial decisions. The issues discussed at thiskwdue to the need of its
brevity, have been fundamentally limited to a selddssue of the Construction
Law [1], and to the changes in this legal act whach currently being planned
to be introduced by the Government.

2. SELECTED PROBLEMSOF APPLICATION OF THE
CONSTRUCTION LAW IN THE PROCESS OF ADAPTATION
AND MODERNIZATION OF BUILDINGS

In accordance with the general principle enshriied Art. 28 of the
Construction Law, construction works can start ooly the basis of a final
decision on the construction permit (CP), subjecitticles 29-31. The key
issue here is Art. 29 constituting a catalogue ofk& that do not require an
administrative decision, the implementation of whis possible only after a
prior notification of intended works or without tmetification, as provided by
Articles 30 and 31. To present the issues in qoesthe author selected and
analysed two examples of the difficulties in apptyithe provisions of the
existing catalogue of works that are excluded byickr 29 from the rule
mentioned in the introduction part.

2.1. Examplesof problems of legal classification of selected adaptation

and moder nization worksin the context of the provisions

of the Construction Law
The first example of the problems of adaptation medernization of buildings,
in the context of the provisions of art. 28 ando2%he Construction Law, is the
issue of the development of internal installations building facility. It refers
to the construction works related to the extensiotie water supply, sewerage,
electricity, ventilation, heating or gas instalats, both inside the building and
outside it, on the owner's premises. The notionaobuilding expansion
included in the definition of “construction” has tnbeen clarified by the
legislature, therefore it may, in some cases, Iffeculit to distinguish from
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a reconstruction referred to in Article 3 of theaL2 It is also worth noting that
in the catalogue of works which do not require aislen of CP, contained in
Art. 29, there are currently no provisions conaegrthe expansion of a building
or a construction appliance. If, therefore, theuratof these works was not
contained in Art. 29, it consistently can be presdnthat these works, in
accordance with the general standard resulting frarh 28, could be
commenced only after obtaining the constructionnyer This opinion,
however, is not always reflected in the decisidnthe administrative courts.
Provincial Administrative Court in Krakéw issuedjadgement of 13 April
2012, reflecting somewhat the court's wishful tiiigk stating: “Although
mounting of an auxiliary electric socket or instiad) of an extra light in a room
will expand the internal electricity installatioand thus its reconstruction, but
it would be completely irrational to require a Constion Permit for such
works"[2].

In another judgement of 31 October 2008, the sarogiftial Administrative
Court conditioned the obligation of the buildingripé on the qualification of
the works (expansion of the installation) as theonstruction of a building
(which included the installation) stating ttedt such works do not result in any
changes in the performance or technical parametdrshe building facility,
with the exception of specific parameters suchvakime, area, height, length,
width or number of storeys, they are not worksemefd to in Article 3 and
Article point. 28-30"[3].

These not very obvious interpretations expressedoloyts resulted in the fact
that while issuing the decision, the officials Kk both activities, i.e. the
expansion of internal installations and the reamtsion of a building that
contains the installation. Stating a priori that the case of expansion of
installation, neither technical parameters nor thiity of the object are
changed, the courts ruled out the legal classifinadf a building expansion as
a reconstruction, thus admitting that these worisher require permit nor the
notification.

Another example of the problems of adaptation andamization of buildings,
is the issue of constructing new separation wallthe existing buildings and
thus forming new premises. As in the case of irgtkeinstallations, also this
kind of work is not mentioned by provisions of A28 of the Construction Law,
which may indicate that these works require a dameigor the construction
permit. However, the court's case law in this respesimilar to the previously
discussed.

2The term “construction” also understood as “extmsor “superstructure” of a building and
“reconstruction”, according to the provisions oft.aB p.6 and p.7a Act of 7 July 1994
Construction Law
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In the judgement of the Provincial Administrativeutt based in Gliwice of 30
November 2007, the court stated thiat Contrast to the works in the main walls
(...), building a partition wall inside a buildindorging a hole in it or moving
or removing it can not be classified as a reconginn of a building” [4].
Similarly, the Provincial Administrative Court indaask in its judgement of 10
October 2012 stated that the work comprising thabéishment of partitions
“cannot be understood neither as construction wamks,assembly works, nor
repair (defined as restoration of the original cdtieh), nor finally demolition”
and that these works can not be classified as stwation of an existing
building since they change only the internal appearance of thengses, imo
way do they change the actual operational or techlparameters of the whole
building, and do not affect its volume, buildingear height, length, width,
number of floors etc.15].

It is worth noting that the statutory definition oénstruction works contained
in Art. 3, p.7 of the Act, applies only to the ctmstion, and works involving
reconstruction, installation, renovation or demotitof a building and not a
part of it. So, we can conclude that erecting partiwalls with the use of
building materials in an existing building can & called, under the Act, as
the construction of these walls. In addition, if wensider that as a result of
their erection there is no change in the performarrctechnical parameters of
the existing building, the activities cannot be sidered as the reconstruction of
the facility, and the records of cited judgemerdsento be considered valid.
However, the problem is that each newly erectedtjmar affects the size of the
separated premises, and so it changes, to a lesgeeater extent, operational
or technical parameters of the entire object, (@ssin the case of expansion of
installations) for example by changing the size tbe property, the
communication space, or the number of its potensals, etc.

Thus, the courts' refusals to regard the erectibrpastition walls or the
installation expansion as reconstruction procesegsyse a relativistic way of
legal assessment of the problem, difficult to atdeyp designers expecting
unambiguous legal interpretations of the desiggss.
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2.2. Theprocedure of isolation of independent apartments, as an example

of insufficient instruments of legal control of a construction ompliant

with theintended use of land included in the decision on

Development Conditions® or Local Spatial Development Plans (L DP)*
The issue of isolation of independent apartmentsulgect to the Act on the
ownership of premises [6]. It is, however, strongiynected with the execution
of construction works in a building facility andtivithe above described issue
of the interpretation of Articles 3, 28 and 29 dfetConstruction Law.
Therefore, it also constitutes an important subpéthis analysis.
The separation of a premise takes place at theeséai its owner, who shall
submit a project of the newly formed apartmentetbgr with the appurtenant
rooms, to the District Governor (Starosta). Thggubshould be drawn up by a
person authorized pursuant to the provisions of lthey on Ownership of
Premise3 The authority issues the appropriate certificatfirming the
independence of the premises. This certificate comgtitute, subsequently, the
legal basis for the sale of the real estate [7]islalso important that the
applicant does not have, in any way, to prove @hndulness of the work, which
resulted in the creation of an independent flajppekson authorized to draft a
separation plan, refers only to the existing sitt|mtand the administration has
no right to demand, in the process of issuingabificate, any formal legal
documents, other than those mentioned above [Bis dpinion is confirmed by
case law. According to the judgement of the Supré@nministrative Court of 8
February 2012'when issuing a certificate of independence of fgremises
there is no basis for the application of the crideunder the Act - Construction
Law and the regulations implementing that lay®], and it is only the Civil
Code which constitutes the distinct rules goverrtimg issue of ownership of
premises.
But since the separation of independent premisesois subject to the
Construction Law provisions, and the erection atipan walls can be easily
recognized as works not subject to any form of aygr by architectural-
construction authorities, it is even more advisable put the question of the
validity of the position of the judicial authoriseon the development of
installations and the erection of walls, descrilvegoint 2.1.

3 The decision on the conditions of plot developmeitiin the meaning of Art. 4 paragraph 2 of
the Act of 27 March 2003 on Planning and Spatialdd@pment

4 Local Development Plan within the meaning of Arparagraph 1 of the Act of 27 March 2003
on Planning and Spatial Development

Srinciples of preparation of the documentation seeey for the separation of independent
premises within the meaning of Art. 2 paragraph.6lof the Act of 24 June 1994 on Ownership
of Premises
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If a potential investor realizes, in accordancéwiite decision on the conditions
of plot development, a single-family building catsig of two apartments and
starts to use it in accordance with the law, anthéh, through the erection of
additional partition walls, separates another irtgent premises, he/she will,
de facto, realize a multifamily building, contraxythe original decision of the
conditions of plot development. Admittedly, in thready cited judgement of
Gdaisk Provincial Administrative Court of 2012, the counoted that the
building permit will not be requiretif the partition wall (...) does not result in
the spatial separation of independent premises hvtace the subject of
separate property,” however, making the legalization of work subjeztthe
alleged purpose, for which the planned works wadd/e in the future, seems
to result in the excessively complex constructioncpss. To make matters
worse, this relativism deprives the authorities the control over the
implementation of investments run by individualéstors, which are frequently
inconsistent with the purposes determined in tleallgpatial development plan
and determined in the decision on the conditionplof development or the
Local Development Plan.

3. THE PROBLEMSPRESENTED IN THE CONTEXT OF THE
CONTEMPORARY TRENDS OF LAW CHANGES

The above-described problems are integrally linkeethe quality of new laws
and the ongoing work on the draft of the Code ochitecture and Construction
(KBU in Polish) [10] and the amendment of the Camstion Law Act [11].
Referring to the described problems (of partitioallverection), the project of
the Code (KBU) proposes, through its provision@df 212 and Art. 255, § 2,
a mode “the reconstruction of a building” implermezhthrough the notification
of construction works requiring the administratsotacit consent. The problem
of the expansion of internal installation, and tpgestion of separation of
independent premises, have not yet been recogivizéite provisions of the
draft of the Code. The Codification Commissionjtatmeeting on September
10, 2014, recognised the problem of misusing thasfiormation of a single-
family house into a multi-family house, by separgta large number of new,
independent premises. However, there is no bingingosal for legal solutions
to this problem in the minutes of the meeting [12].

In parallel with the codification work, the Parliant is working on the
government bill amending the Act - Construction Lamd some other acts. The
original project, according to the government'smsiggion of 26 August 2014,
assumed only (via added to Art. 29, paragraph htdm), the possibility of
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reconstruction of single-family dwellings, aftertaiming the tacit consent of
the authority for the notified works.

The Parliamentary Subcommittee added, in its mgatirDecember 2014, the
construction permit will not be required for the f® involving installations
assembly and the reconstruction of all buildingstieeed in art. 29 paragraph
1, as well as the renovation and reconstructiooarfstruction appliances, in
addition to the already mentioned reconstructionsiofigle-family dwellings
(unless it increases its area of influende)addition, only the reconstruction of
single-family residential buildings would requirdotaining tacit consent of
administration [13].

The changes, proposed by the Parliamentary Subdtesmnextended the scope
of works that do not require the Construction Per@bnstruction, expansion
or reconstruction of installations, according te throposed changes do not
require even notification. The changes do not rdfewever, to all the issues
raised in the work. It is still unclear whether straction of partition walls
constitutes a reconstruction of the building (titemould require notification or
construction permit, depending on the type of bngyl or whether, according
to the court decisions, the issue still dependshereffects which may arise in
the future and caused by the erection of thesdtiparivalls. The changes in
the law also do not meet the expectations as wngpthe issue of separating
new, independent premises, without checking th@immiance with the
intended use of land resulting from the local depeient plan or a decision on
the conditions of plot development .

4. SUMMARY AND CONCLUSIONS

If the implementation of internal installations pessible without any form of
administrative consent, which may be the case dfteramendment of the
Construction Law Act, one of essential legal amltigs, described in the work,
will cease. However, the issue of the erectionastifion walls in buildings will
still require clarification, because in spite ofadges in the law, the legal
classification of these works will remain ambiguotlikeir implementation has
always (even in a small degree) caused changescimical and performance
parameters, and this should result in the fact thase works should be
classified as reconstruction. Administrative couttewever, do not always
agree with this position, which indicates the némda systemic solution to the
problem. It may be achieved, for example, by addigdefinition of
“reconstruction of the building” understood as themalization (within the
building) of any works using construction materjaiich is not refurbishment
or construction.
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In relation to the separation of independent premishe described problem
should be solved in two ways. On the one handCiwestruction Law and the
Law on Spatial Planning and Development [14] shdudsupplemented by
provisions requiring the construction permit, issireaccordance with the local
development plan or with the decision of the cdondg of the plot development
before the separation of the premises. On the dthed, it seems necessary to
amend the Law on ownership of premises, enabliegatithority issuing the
relevant certificate to verify the compliance oé throposed separation with the
provisions of the Construction Law.

Generally, there is a profound need for a detaitegntory of the problems
arising from a variety of interpretations of theowisions of laws. The
elimination of these problems may be possible leydbolutionary changes of
the law, by narrowing the possibilities of diversaterpretation and
standardization of methods of its use. It is alswthv considering whether the
introduction of an institution issuing binding inpeetations of the law, e.g. the
Chief Inspector of Construction Supervision, cohédp solve the problem. At
the moment, he/she gives non-binding legal intéapiens of the provisions.
Against the background of various judgements, teednto elaborate the
practice of good application of the law through thevelopment of explicit
legislative measures and the minimization of itvedie interpretations is
urgent.
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WYBRANE PROBLEMY STOSOWANIA PRAWA WE WSPOLCZESNYM
PROCESIE ADAPTACJI | MODERNIZACJI OBIEKTOW BUDOWLANCH
W POLSCE

Streszczenie

Praca podejmuje, problematykstosowania prawa dotygzego procesu adaptacji

i modernizacji obiektow budowlanych w Polsce, azéakego tworzeniaW ramach
czeSci pierwszej, praca koncentrujee sha sposobach interpretacji kluczowej zasady
Ustawy Prawo Budowlane, w rihyktérej roboty budowlane rozpogz mozna jedynie na
podstawie ostatecznej decyzji 0 pozwoleniu na bugdavwastrzeeniem artykutu 29 tej
ustawy. Praca ukazuje tak jak prezentowana na przyktadach interpretadjs28ri 29
ustawy, w powdzaniu z brakiem innych instrumentéw kontroli prayypeowadzé maze

do realizacji zabudowy niezgodnej z przeznaczerfignkcjonalnym, wynikajcym z
tresci miejscowych planéw zagospodarowania przestrzgmimgb decyzji o WZ. Cg¢é
druga pracy koncentrujeesha trwajicych obecnie w kraju, pracach nowelizacyjnych
nad ustaw Prawo budowlane, w kontékie zmian mogcych wyeliminow& negatywne
zjawiska przedstawione w gzxi pierwszej pracy. W ramach dokonanych analiz
poréwnawczych potrzeb zmian ze zmianami proponowanyobecnie przez
ustawodawe, praca wskazuje na potrzetkorekty zapisow stownika pegj ustawy
Prawo budowlane (art. 3) oraz zapisOw ustawy o samtnaci lokali. Praca wskazuje
tez na gkboka potrzele praktyki dobrego stosowania prawa, realizowandyipée na
drodze tworzenia jednoznacznych i minimaligyich pole do interpretacji przepisow.

Stowa kluczowe: Prawo budowlane, interpretacja, owa przebudowa,
samodzielné¢ lokalu, zgtoszenie robdét.

Prezentowane wyniki bada zrealizowane w ramach tematu nr A3/2015/DS zgstat
sfinansowane z dotacji na naukrzyznanej przez Ministerstwo Nauki i Szkolnictwa
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